The use of eligibility criteria in social care services for disabled children 

Background 

The Council for Disabled Children (CDC) has had long-standing concerns about the use of eligibility criteria in social care services for disabled children and their families. We want all disabled children to get the services and support they need to lead ordinary lives. However our work with local authorities has shown that councils are operating a whole range of criteria, many of which are unclear, lack transparency and which can lead to unfairness and confusion for families. 

This is not just our view.

‘Families found eligibility criteria confusing, illogical and likely to change without notice. They believed that services could not explain why certain criteria applied in one service but not in another. It seemed that far from ensuring that services were there for the people who need them, eligibility criteria and defined access routes existed in order to keep families out of contact with services and were based on arbitrary decisions.’

Audit Commission (2003) Services for Disabled Children 

The lack of improvement since 2003 is evidenced by the 2007 CSCI children’s services report, which again identified both ‘high thresholds to social care support’ and barriers to joint working created by eligibility criteria.



CSCI (2007), Children’s Services – CSCI Findings, 2004-07

The Islington judgement

Earlier this year, CDC registered as an interested party in the case of R(JL & LL) v Islington LB
 (‘the Islington judgement’). The judgement clarified the lawfulness or otherwise of eligibility criteria used to limit or cap access to disabled children’s services. We took this role, not because we believed that Islington’s challenges and interpretations regarding eligibility criteria were unique, but because we believed the issues raised would lead to national learning. 
The judgement, issued in March 2009, clarified a number of issues and concerns around the use of eligibility criteria, but left challenges for both central and local government which will take some time to consider.

We believe that government will need to fully respond to these challenges but

in the meantime, we have discussed the judgement with government officials and taken legal advice. We hope this note, which is our understanding of the implications of the judgement, will help local authorities maintain the momentum in delivering the Aiming High for Disabled Children programme.

Later this year we will be providing further examples of model eligibility criteria , developed in partnership with local authorities.

Issues highlighted and ways forward

The Islington judgement highlighted the following issues:

· Eligibility criteria must not be applied before there has been adequate assessment of the child and family’s needs. 

· Local authorities should ensure that they separate assessment of need from decisions on the provision of services; they must not allow their eligibility criteria to confuse or distort the assessment process.
· Eligibility criteria should never be applied mechanistically. Decisions should always take into account the particular circumstances and needs of the child and family.

· Local authorities should be aware of the specific legal powers and duties they are using when making decisions about services.

· Eligibility criteria must take full account of the statutory provision under which the local authority is acting. 

· Eligibility criteria are appropriate in those situations where local authorities are using their discretionary powers to meet needs (for example, under section 17 or section 20(4) of the Children Act 1989) but not in situations where they have established there is a duty to meet need (for example under section 20(1) of the 1989 Act and section 2 of the Chronically Sick and Disabled Person’s Act 1970).  

· Eligibility criteria should be informed by the local authority’s duties under section 49A of the Disability Discrimination Act 1995, which include duties to eliminate discrimination, to promote equality of opportunity and to encourage participation by disabled people in public life. 

Therefore a staged process should be followed in the assessment of need and application of eligibility criteria.  

1. The needs of many children can be met by local authorities by carrying out their duties to provide information, advice and guidance to families (see for example paragraph 1 of Schedule 2 to the Children Act 1989 and section 12, Childcare Act 2006) and through referral to universal and targeted services provided by statutory, voluntary and private sectors. 

2. Many local authorities are achieving the expansion of short break services required by Aiming High for Disabled Children by funding additional services to which families with disabled children refer themselves. The fact that a child is disabled is established by reference to criteria that do not involve an assessment, such as receipt of other local services from a local health or education facility, or national, for example receipt of higher rate disability living allowance. This allows the additional Aiming High resources to be directed towards increased services rather than to unnecessary assessment activity. 

3. Where there are indications that a child is ‘in need’ within the meaning of section 17 of the Children Act 1989 (either because the child is disabled within the meaning of that Act or because the child needs local authority services to achieve or maintain a reasonable standard of health and development), the local authority should consider carrying out an initial assessment in accordance with the statutory guidance Framework for the Assessment of Children in Need. This can be a brief assessment (para 3.9 of the Framework) and may be dependent on whether the child’s disability has already been established. (see para 2).Much of the information required may already have been supplied through the Common Assessment Framework. This initial assessment should determine whether the child is a child in need of services or not, the nature of the services that are required and whether more detailed assessment is necessary. Having completed the initial assessment, and the core assessment if necessary (para 3.11 of the Framework), the local authority should next consider what provision it will make to meet the assessed needs.  

4. Where local authorities decide to use their powers to make provision, for example to provide overnight short breaks through section 17(6) or section 20(4) of the Children Act 1989, they may apply eligibility criteria, but such criteria should not be applied mechanistically without consideration of the particular needs of the individual child and their family and must be set with due regard to the duties specified in section 49A of the Disability Discrimination Act 1995.  

5. Where local authorities are complying with their duties in making provision, eligibility criteria have a much more limited role. For example under section 2 of the Chronically Sick and Disabled Person’s Act 1970, eligibility criteria can be used to decide whether a child is within the group of children for whom, having regard to its resources, they might be able to provide services under that section, but they cannot be used to limit provision to an individual once a local authority has decided it is within the eligible pool. Once this decision is made all the child’s assessed needs must be met. Eligibility criteria are also not appropriate where a duty to provide accommodation under section 20(1) of the Children Act 1989 arises.
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